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United States Bankruptcy Court
Eastern Didtrict of Michigan

Southern Division
Inre
A.P. Liquidating Co., f/k/a Apex Globa
Information Services, Inc., Case No. 00-42839-R
Debtor. Chapter 11

The Officid Committee of Unsecured Creditors
of Apex Globd Information Services, Inc. and
McTevia& Assoc., Inc., as Liquidating Agent of
A.P. Liquidating Co.

Plantiffs,
V. Adv. No. 02-4559
Qwest Communications Corp.,

Defendant.

Opinion Regarding Mation to Dismiss or, in the Alternative,
for Summary Judgment or Partial Summary Judgment

This matter came before the Court on a motion to dismiss or, in the dternative, for summary
judgment or partid summary judgment filed by defendant Qwest Communications. The plaintiffsfiled an
objection. The Court conducted ahearing on July 29, 2002, and took the matter under advisement. The

Court now concludes that resjudicatabarsthe plaintiffs clams. Accordingly, Qwest’smotion isgranted.

l.
OnJanuary 5, 1998, Qwest and Apex Global Information Services (AGIS) entered into acontract

entitled Capacity IRU Purchase Agreement, pursuant to which Qwest agreed to provide AGIS with use



of itsfiber optic network. AGIS and Qwest dso entered into related agreements entitled Collocation and
I nterconnection Agreement and Private Line Services Agreement, both dated January 5, 1998.

On February 25, 2000, AGIS filed its chapter 11 petition. The Creditors Committee was
appointed on March 29, 2000. On April 12, 2000, the Court entered an order authorizing the employment
of the firm of Jackier, Gould, Bean, Upfd & Eizeman, P.C. as counsd for the Committee.

OnApril 24, 2000, AGI S conducted an auction of substantialy all of itsassets. Telialnternet, Inc.
was the successful bidder. The sale did not include the IRU Agreement. AGIS had rejected the IRU
Agreement by order dated April 10, 2000.

On June 26, 2000, AGIS filed its Combined Plan and Disclosure Statement.  The plan was
confirmed August 9, 2000. Pursuant to the terms of the plan, McTevia & Assoc. was appointed as
Liquideting Agent to conduct the liquidation of AGIS s assets, consummate the plan and administer the
bankruptcy case post-confirmation.

On June 30, 2000, Qwest filed aproof of clam dleging asecured claim of $310 million. On May
1, 2001, the Liquidating Agent filed an objection to Qwest's proof of clam. On September 7, 2001,
Qwest filed a mation to withdraw its proof of clam. A dipulated order authorizing Qwest’ s withdrawa
of its claim was entered November 2, 2001.

On March 29, 2002, the Liquidating Agent and the Committee filed this adversary complaint

againgt Qwest dleging breach of contract and fraud.

Qwest contendsthat becausethe plan and discl osure statement failed to disclosethe potential cause



of action againgt Qwes,, the plaintiffs are barred by res judicata from bringing those clams now. Qwest
asserts that hed it known that the plaintiffs were going to bring suit againg it, it would not have dismissed
its $310 million proof of clam, which it is now barred from pursuing.

Qwest further asserts that the complaint is barred by the doctrine of judicia estoppd because the
debtor specificaly represented initsschedulesthat it did not have any contingent or unliquidated dlamsand
regffirmed that representation in its plan and disclosure statement. Qwest also argues that the complaint
should be dismissed for fallure to state a clam because the plaintiffs have not stated a claim for breach of
contract.

The plaintiffs contend that their claims against Qwest were preserved in both the plan and the order
confirming the plan. The plaintiffsaso rely on language in the stipulated order withdrawing Qwest’ s proof
of clam, which, they assart, confirmsthat the Liquidating Agent may seek affirmative rdief against Qwes.
The plaintiffs aso contend that res judicata does not gpply because the Committee and Liquidating Agent
are not in privity with the debtor.

The plaintiffs contend that the doctrine of judicid estoppel does not apply because the plaintiffs
were not the proponents of the plan and therefore cannot be said to have taken aposition in the plan which
isincondstent with their position taken now. The plaintiffs further argue that the debtor’ s rgjection of the

IRU Agreement does not bar their breach of contract claims.

.
Pursuant to 11 U.S.C. § 1141(a), the effect of plan confirmation isto bind al partiesto theterms

of aplan of reorganization. Sill v. Rossville (In re Chattanooga Whol esale Antiques, Inc.), 930 F.2d



458, 463 (6th Cir. 1991). "Confirmation of aplan of reorganization by the bankruptcy court hasthe effect
of ajudgment by the digtrict court and res judicata principles bar rditigation of any issues raised or that
could have been raised in the confirmation proceedings.” 1d.
[A] dam [is] barred [by the res judicata effect of] prior litigation if the

following dements are present: (1) afina decision onthe meritsby acourt

of competent jurisdiction; (2) a subsequent action between the same

parties or ther "privies'; (3) an issue in the subsequent action which was

litigated or which should have been litigated in the prior action; and (4) an

identity of the causes of action.
Bittinger v. Tecumseh Prods. Co., 123F.3d 877, 880 (6th Cir. 1997). Seealso Browning v. Levy, 283
F.3d 761 (6th Cir. 2002).

Thefird requirement ismet here. Asagenerd rule, the"[c]onfirmation of aplan of reorganization
conditutes afina judgment in bankruptcy proceedings.” Sanders Confectionery Prods. Inc. v. Heller
Fin. Inc., 973 F.2d 474, 480 (6th Cir. 1993). See also Browning, 283 F.3d at 773.

The plaintiffs argue that the second requirement is not satisfied because the Liquidating Agent and
the Committee were not in privity with the debtor. However, the plaintiffs were themsalves partiesto the
bankruptcy proceeding prior to confirmation, thusthisis a " subsequent action between the same parties.”
Accordingly, the second requirement is satisfied.

The Court also notes that the Committee was actively involved in proposing the plan. A review
of thefee gpplication for the attorney for the Committee indicates that gpproximately 65 hours were billed

for services rdated to the plan. Further, the fee gpplication specificdly Sates, "Applicant played a centra

role in negotiating and drafting the terms of the Plan and Confirmation Order[.]" (See First and Find



Application of Jackier, Gould, Bean, Upfd & Eizelman, filed September 22, 2000, at 5.)
Asto the third requirement, the Court concludes that because the plaintiffs claims are related to
the chapter 11 bankruptcy proceeding, they should have been raised before plan confirmation. See e.g.,
Browning, 283 F.3d at 773. Becausethe clamsshould have been raised, they are precluded unlessthey
were specificaly reserved inthe plan of reorganization or inthe confirmation order. D & K Props. Crystal
Lakev. Mut. Life Ins. Co., 112 F.3d 257, 260 (7th Cir. 1997); Browning, 283 F.3d a 774 ("Res
judicata does not gpply where a clam is expresdy reserved by the litigant in the earlier bankruptcy
proceeding.").
Recognizing this, the plaintiffs assert that four provisonsresarveitsclam. Frg, the plaintiffsrely
on the fallowing resarvation of clamsin the plan:
All of the Debtor's Clams are expressy preserved for the benefit of the
creditors, and the proceeds of the Debtor’s Claims shall be disbursed
under this Plan. The Committee shdl retain and may enforce any and dl
of the Debtor’s Claims in the name of the Debtor.
See Plan at 1/1.6.3(c).
However, "agenerd reservation of rightsdoesnot sufficeto avoid resjudicata” Browning at 774.
A smilar reservation of daimswas found insufficient by the Browning court, which stated:
[The debtor’ ] blanket reservation was of little value to the bankruptcy
court and the other parties to the bankruptcy proceeding because it did
not enable the value of [the debtor’s] claims to be taken into account in
the digposition of the debtor's estate. Significantly, it neither names [the
defendants] nor states the factua basis for the reserved claims. We

therefore conclude that [the debtor’ 5] blanket reservation does not defeat
the gpplication of resjudicatato its clams againg [the defendants].



Id. at 775.

Accordingly, the Court concludes thet the generd reservation of rightsin the plan isinsufficient.

Second, the plaintiffs dso rely on the following language in the plan:

Qwest iscdaming a security interest in the assets of the Debtor. Debtor

contends that Qwest’s security interest, if any, is limited to a purchase
money security interest in the right of use of optical transmission capacity
on the Qwest system. Debtor and Qwest are attempting to reach a
negotiated settlement of their differences, but, faling that, Debtor will

commence an adversary proceeding to determine this metter.

SeePlanat TIII. D.

This language specificaly sates that an adversary proceeding to determine Qwest’sclam will be
filed only if the debtor and Qwest fail to reach a settlement regarding the clam. 1t makes no mention of a
dam by the debtor against Qwest for breach of contract and fraud. Moreover, the debtor and Qwest did
reach asettlement and Qwest withdrew itsclaim. Accordingly, the Court concludesthat thislanguage does
not reserve the plantiffs clams against Qwest.

Third, the plaintiffs rely on thislanguage in the confirmation order:

Qwest Communications Corporation ("Qwest") hasfiled aproof of clam
in the amount of $310,000,000, a portion of which clam Qwest asserts
is secured. Debtor and the Committee dispute Qwest’s claim. The
Liquidating Agent shdl reserve the sum of $4,000,000 from the fundsin
the estate to be held in reserve on account of Qwest’s asserted secured
clam. This$4,000,000 sum shal be held in reserve pending (a) further
order of acourt of competent jurisdiction, or (b) written consent of Qwest
to the rdease of dl or any portion of such funds. In addition, the
Liquidating Agent shdl reserve fromany interim distribution to holders of
unsecured non-priority clams an amount sufficient to make a pro rata



distribution to Qwest on account of itsasserted clam, until suchcdamhas
been allowed or disallowed pursuant to (a) further court order or (b)
agreement of Qwest and the Liquidating Agent.

(See Confirmation Order at 1 8.)

Likethelanguagein the plan, this provision in the confirmation order only addresses Qwest’sclam
againg the debtor, which has been withdrawn. 1t makes no mention of a separate claim by the debtor
againgt Qwest. Accordingly, it does not support the plaintiffs position.

Fndly, the plaintiffs rely on this language in the stipulated order withdrawing Qwest’s proof of
dam:

Qwest’ sproof of clamiswithdrawn with prgudice. Accordingly, Qwest
shdl not be entitled to any distribution from Debtor’ s bankruptcy estete.
However, the partiesagree, and it ishereby ordered, that Qwest shal not
be precluded from raising by counterclaim or affirmative defense any of
the issues st forth in its Proof of Claim as a defense to any affirmative
relief sought or obtained by the Liquidating Agent on behdf of the
Debtor’ s bankruptcy estate against Qwest, provided, however, that in no
event shdl any such counterclaim entitle Qwest to any affirmativerecovery
fromthe Debtor’ sestate, evenif theamount of such counterclaim exceeds
the amount of the Liquidating Agent’s claims againgt Qwest.
(See November 2, 2001, Claim Withdrawal Order at § 1.)

Although this language suggests that the Liquidating Agent may assert aclam against Qwest, the
plantiffs fal to explain how this stipulaion can act to revive a clam previoudy barred by res judicata
Accordingly, the Court must conclude that the plan and confirmation order do not specificaly reserve the

plantiffs dam againg Qwest.

The find eement of resjudicata, that there be an identity of daims, issatidfied if "the damsarose



out of the same transaction or series of transactions, or whether the claims arose out of the same core of
operativefacts” Micro-Time Mgnt. Sys,, Inc. v. Allard & Fish, P.C. (Inre Micro-Time Mgnt. Sys.,
Inc.), 1993 WL 7524, a *5 (6th Cir. Jan. 12, 1993).

Here, the plantiffs dlegation in their complaint that Qwest’ s breach of the IRU Agreement led to
the debtor’ sbhankruptcy clearly establishestherequired "identity of dams." See Sure-Shap Corp. v. Sate
Street Bank and Trust Co., 948 F.2d 869, 875 (2d Cir. 1991) (Identity of clamsexist between an earlier
Chapter 11 bankruptcy proceeding and apost-confirmation claim by the debtor that alleged that the actions
of one of its creditors "forced [the debtor] into bankruptcy.").

Accordingly, the Court concludesthat the eements of resjudicata are satisfied with respect to the
plaintiffs claims against Qwest.

Because the Court concludes that res judicata bars the plaintiffs clams, it is not necessary to
address Qwest’ s other arguments.

An order dismissing the adversary proceeding will be entered.

Steven W. Rhodes
Chief U.S. Bankruptcy Judge

Entered: October 1, 2002

CC: Robert D. Gordon
Michad R. Adde
David G. Dragich
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